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1. Introduction

Mandatory Due Diligence on the rise
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The UN Guiding Principles on Business and Human
Rights set standards for Corporate Responsibility

The ,,UNGPs“ were unanimously endorsed by the UN Human Rights Council in June 2011. Their three pillars are also known as the
»Ruggie Principles” after John Ruggie, the then Special Representative of the UN Secretary-General on business and human rights.

The State Duty to Protect:

. . . . G
Establish political & legal frameworks for companies & investments to “"""gN":'uhgmtsss
HUMAN mcur:

ensure the protection of human rights & labour standards

The Corporate Responsibility to Respect:
Il. Respect Take appropriate measures to avoid any human rights risks within
the sphere of entrepreneurial influence

Access to Effective Remedy:
lll. Remedy People whose human rights have been violated by companies must

have access to effective remedies and reparations

Roxanna Noll | 16.02.2023 Source: guidingprinciplesbusinesshr en.pdf (ohchr.org) 5
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https://www.ohchr.org/documents/publications/guidingprinciplesbusinesshr_en.pdf
https://www.ohchr.org/documents/publications/guidingprinciplesbusinesshr_en.pdf

UNGPs recommend Smart Mix of Measures

“States should not assume that businesses invariably prefer, or benefit from, State inaction, and they should consider a smart mix of

measures — national and international, mandatory and voluntary — to foster business respect for human rights.”
Commentary to Principle 3, UN Guiding Principles on Business & Human Rights (2011)

International National
Soft * UNGP on Business & Human Rights (2011) - National Action Plans on Business & Human Rights
Law «  OECD Guidelines for MNEs (2011) (National implementation of the UNGP)

2 b 2

e EU Corporate Sustainability Due Diligence Directive
> v e » National Laws, e.g.

Hard
(CSDDD) (proposed 2022) ) .
Law * German Supply Chain Due Diligence Act (2023)

* EU Conflict Minerals Regulation (2021) F h Loi de Vieil (2017)
* French Loi de Vigilance

* UN Binding Treaty Process (discussion since 2014)

S e n S e Roxanna Noll | 16.02.2023 Source: guidingprinciplesbusinesshr_en.pdf (ohchr.org)



https://www.ohchr.org/documents/publications/guidingprinciplesbusinesshr_en.pdf

From soft to hard law — due diligence regulations on
the rise

EU

Corporate Sustainability
Due Diligence
Proposed 2022

Norway

Modern Slavery Act Transparency Act

G ‘ 2015

-
Dodd-Frank Act
2012

A

Netherlands
Wet Zorgplicht Kinderarbeid
adopted 2019

Germany
Supply Chain Due Diligence Act
2023

EU

Ban of Products Made
by Forced Labor
Proposed 2022

Uyghur Forced Labor
Prevention Act
2022

I France Switzerland
Loi de Vigilance Supply Chain Due diligence for

A USA 2017 conflict minerals & child labour EU El‘!
) ) 2022 Regulation on
California Transparency Battery Deforestation-
in Supply Chains Act ‘ ) Regulation free Products
2012 Proposed 2020

Proposed 2021

‘g‘l\\*\. |

UN
Binding Treaty Business

. L Critical Raw
& Human Rights Materials Act
Negotiations since 2014 tbd.
Australia
Commonwealth
Legend:
gend Modern Slavery Act Confllct Mmerals
Law is in force 2018
Regulation
2021
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https://www.google.com/imgres?imgurl=https%3A%2F%2Fupload.wikimedia.org%2Fwikipedia%2Fcommons%2Fb%2Fb7%2FFlag_of_Europe.svg&imgrefurl=https%3A%2F%2Fde.wikipedia.org%2Fwiki%2FEuropaflagge&docid=2mf2OgNq1f37yM&tbnid=-OjbCCfrNUUwTM%3A&vet=10ahUKEwihocKwyJznAhUawAIHHSflDEsQMwigASgAMAA..i&w=810&h=540&bih=967&biw=1920&q=eu%20fahne&ved=0ahUKEwihocKwyJznAhUawAIHHSflDEsQMwigASgAMAA&iact=mrc&uact=8
https://www.google.com/imgres?imgurl=https%3A%2F%2Fupload.wikimedia.org%2Fwikipedia%2Fcommons%2Fthumb%2Fe%2Fee%2FUN_emblem_blue.svg%2F2000px-UN_emblem_blue.svg.png&imgrefurl=https%3A%2F%2Fde.wikipedia.org%2Fwiki%2FDatei%3AUN_emblem_blue.svg&docid=xXSPlK7bvr1bhM&tbnid=bwLa2hxOYF_IyM%3A&vet=10ahUKEwjxnrnNyJznAhVC_KQKHTcVBgIQMwhPKAAwAA..i&w=2000&h=1700&bih=967&biw=1920&q=un%20logo&ved=0ahUKEwjxnrnNyJznAhVC_KQKHTcVBgIQMwhPKAAwAA&iact=mrc&uact=8
https://www.google.com/imgres?imgurl=https%3A%2F%2Fupload.wikimedia.org%2Fwikipedia%2Fcommons%2Fb%2Fb7%2FFlag_of_Europe.svg&imgrefurl=https%3A%2F%2Fde.wikipedia.org%2Fwiki%2FEuropaflagge&docid=2mf2OgNq1f37yM&tbnid=-OjbCCfrNUUwTM%3A&vet=10ahUKEwihocKwyJznAhUawAIHHSflDEsQMwigASgAMAA..i&w=810&h=540&bih=967&biw=1920&q=eu%20fahne&ved=0ahUKEwihocKwyJznAhUawAIHHSflDEsQMwigASgAMAA&iact=mrc&uact=8
https://www.google.com/imgres?imgurl=https%3A%2F%2Fupload.wikimedia.org%2Fwikipedia%2Fcommons%2Fb%2Fb7%2FFlag_of_Europe.svg&imgrefurl=https%3A%2F%2Fde.wikipedia.org%2Fwiki%2FEuropaflagge&docid=2mf2OgNq1f37yM&tbnid=-OjbCCfrNUUwTM%3A&vet=10ahUKEwihocKwyJznAhUawAIHHSflDEsQMwigASgAMAA..i&w=810&h=540&bih=967&biw=1920&q=eu%20fahne&ved=0ahUKEwihocKwyJznAhUawAIHHSflDEsQMwigASgAMAA&iact=mrc&uact=8
https://www.google.com/imgres?imgurl=https%3A%2F%2Fupload.wikimedia.org%2Fwikipedia%2Fcommons%2Fb%2Fb7%2FFlag_of_Europe.svg&imgrefurl=https%3A%2F%2Fde.wikipedia.org%2Fwiki%2FEuropaflagge&docid=2mf2OgNq1f37yM&tbnid=-OjbCCfrNUUwTM%3A&vet=10ahUKEwihocKwyJznAhUawAIHHSflDEsQMwigASgAMAA..i&w=810&h=540&bih=967&biw=1920&q=eu%20fahne&ved=0ahUKEwihocKwyJznAhUawAIHHSflDEsQMwigASgAMAA&iact=mrc&uact=8
https://www.google.com/imgres?imgurl=https%3A%2F%2Fupload.wikimedia.org%2Fwikipedia%2Fcommons%2Fb%2Fb7%2FFlag_of_Europe.svg&imgrefurl=https%3A%2F%2Fde.wikipedia.org%2Fwiki%2FEuropaflagge&docid=2mf2OgNq1f37yM&tbnid=-OjbCCfrNUUwTM%3A&vet=10ahUKEwihocKwyJznAhUawAIHHSflDEsQMwigASgAMAA..i&w=810&h=540&bih=967&biw=1920&q=eu%20fahne&ved=0ahUKEwihocKwyJznAhUawAIHHSflDEsQMwigASgAMAA&iact=mrc&uact=8
https://www.google.com/imgres?imgurl=https%3A%2F%2Fupload.wikimedia.org%2Fwikipedia%2Fcommons%2Fb%2Fb7%2FFlag_of_Europe.svg&imgrefurl=https%3A%2F%2Fde.wikipedia.org%2Fwiki%2FEuropaflagge&docid=2mf2OgNq1f37yM&tbnid=-OjbCCfrNUUwTM%3A&vet=10ahUKEwihocKwyJznAhUawAIHHSflDEsQMwigASgAMAA..i&w=810&h=540&bih=967&biw=1920&q=eu%20fahne&ved=0ahUKEwihocKwyJznAhUawAIHHSflDEsQMwigASgAMAA&iact=mrc&uact=8

~ International frameworks describe due diligence obligations

“Due diligence is the process enterprises should carry out to identify, prevent, mitigate and account for how they address these actual
and potential adverse impacts in their own operations, their supply chain and other business relationships.

OECD Guidelines for Multinational Enterprises (p. 15)

IDENTIFY & ASSESS

COMMUNICATE ADVERSE IMPACTS
HOW IMPACTS IN OPERATIONS, SUPPLY CHAINS

ARE ADDRESSED & BUSINESS RELATIONSHIPS

.
Q0

.

EMBED )4
RESPONSIBLE PROVIDE FOROR
BUSINESS CONDUCT COOPERATE
INTO POLICIES & IN REMEDIATION
MANAGEMENT SYSTEMS WHEN APPROPRIATE

TRACK CEASE, PREVENT OR MITIGATE
IMPLEMENTATION ADVERSE IMPACTS
AND RESULTS

S e n S e Source: OECD Due Diligence Guidance for responsible business conduct (2018);
OECD = Organisation for Economic Cooperation and Development; MNEs = Multinational Enterprises; RBC = Responsible Business Conduct



http://mneguidelines.oecd.org/guidelines/
https://www.oecd.org/fr/investissement/due-diligence-guidance-for-responsible-business-conduct.htm

Challenges of Human Rights Due Diligence

i QWEREraHEE 51 Direct suppliers (tier-1) QQ Deeper supply chain (tier-n)
(incl. subsidiaries) - -
Leverage
Risk
Challenges
|
Q Lack of transparency and -L Lack of leverage F,('g Complexity of social data
traceability °

sense Roxanna Noll | 16.02.2023



2. German Supply Chain Due Diligence Act

Its scope & obligations for directly affected companies

o

Sense

‘u

| |

10



__Scope of the German Supply Chain Due Diligence Act

The law has come into force on 1%t January 2023.

Ltd Companies in Scope
e Companies with office in Germany Large German Companies
e >3.000(2023)/1.000 (2024) employees in Germany

1 Obligations w
=7  Due Diligence obligations Obligations of means
» Reporting obligations (not of result)

T Gradual Responsibilities
Iag] e Full obligations for own operations and direct suppliers

. o . ) Direct vs. indirect Suppliers
* Limited obligations for indirect suppliers £

Enforcement
¢ Strict monitoring by competent authority Strict control
® High fines but no civil liability

® No (additional) civil liability

sense Roxanna Noll | Source: Act on Corporate Due Diligence Obligations in Supply Chains Germany (csr-in-deutschland.de)



https://www.csr-in-deutschland.de/SharedDocs/Downloads/EN/act-corporate-due-diligence-obligations-supply-chains.pdf?__blob=publicationFile

On the basis of international Conventions the Supply
Chain Act defines prohibitions for companies

Human rights-related

Child labor

Forced labor

Occupational safety

Freedom of
association

Unequal treatment

Sense

Environment-related

Mercury

Adequate living wage
q gwag (Minamata Convention)

Persistent organic pollutants

Taking of land & livelihoods (POPs / Stockholm Convention)

Hazardous waste

Security forces
y (Basel Convention)

Soil change, water & air pollution etc. with negative effects on people

Catch all

Roxanna Noll | 16.02.2023 12



Due Diligence Obligations in the German Supply Chain Act

Risk management (§ 4)

Documenting, Reporting (§ 10) | 49" !" Isr;spt)(leerrr:;efrc])trl:i ;nj.T.aggeiT:nt
= Continuous documentation 1. N . _ .
= Annual reporting 6. Risk — = Designating responsible person
N, Reporting management
Complaints procedure (§ 8) 2 Risk an_alysis (8 .5) .
= Accessible to all potentially - Id.ent_|f.y|.ng, We'ght'”g and
involved parties along the | . c 5i 2. . s prlor't;lzms ”;khs
: ints » annually & ad hoc
supply chain omplain . .
procedure Risk analysis
Remedial action (§ 7) ':rs(‘)’ﬁ:tz:;‘::r:;:sures (§6)
= Joint corrective action plans i 4, 3. N o y 2
. ]
» Engagement in sector initiatives /< Remedial Prevention thprc.)curemer}t
» Temporary suspension of | ¢ action measures ] Ez:\ir:z’i:ilpar:scljlr:isces ,
business relationship N - | _ >
= Termination as last resort N capacity building + control

mechanisms

sense Roxanna Noll | 16.02.2023 | LkSG = Lieferkettensorgfaltspflichtengesetz; GSCDDA = German Supply Chain Due Diligence Act 13



Guidance on the law in English and other languages

Federal Office for Economic Affairs and Export Control (BAFA)
» implements the Supply Chain Due Diligence Act and monitors compliance
> issues guidance (see below) in German, English, French and Spanish (BAFA - Supply Chain Act)

Information in FAQs Rirk' CompLaint Ar:jpr?fpri'?teness
English: in English: ana ysrlf. | procedure and effectiveness

¥

Human Rights

QUESTIONS
ANSWERS

| 4
L f=
Official English
translation of the Act —— B re Guidance
available in to come...
English

sense Roxanna Noll | 16.02.2023
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https://www.bafa.de/SharedDocs/Downloads/EN/Supply_Chain_Act/guidance_risk_analysis.html?nn=18898410
https://www.bafa.de/SharedDocs/Downloads/DE/Lieferketten/handreichung_beschwerdeverfahren.html?nn=18750466
https://www.bafa.de/SharedDocs/Downloads/DE/Lieferketten/handreichung_risikoanalyse.pdf?__blob=publicationFile&v=3
https://www.bafa.de/SharedDocs/Downloads/DE/Lieferketten/handreichung_angemessenheit.pdf;jsessionid=A7FE38A84EB62E8DA1E6D49BCD49B187.2_cid390?__blob=publicationFile&v=3
https://www.bafa.de/EN/Supply_Chain_Act/supply_chain_act_node.html
https://www.csr-in-deutschland.de/EN/Business-Human-Rights/Supply-Chain-Act/supply-chain-act.html
https://www.csr-in-deutschland.de/EN/Business-Human-Rights/Supply-Chain-Act/supply-chain-act.html
https://www.csr-in-deutschland.de/EN/Business-Human-Rights/Supply-Chain-Act/FAQ/faq.html
https://www.csr-in-deutschland.de/EN/Business-Human-Rights/Supply-Chain-Act/FAQ/faq.html
https://www.csr-in-deutschland.de/SharedDocs/Downloads/EN/act-corporate-due-diligence-obligations-supply-chains.pdf?__blob=publicationFile

3. Impacts on Suppliers

Collaboration in the supply chain
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Collaboration in the supply chain for preventative &

remedial measures

¥

a. 3.
Corrective Prevention
measures measures

Sense

Questionnaires

Supplier Code of
Conduct

Contract terms

Trainings

Joint action plans

Audits

Roxanna Noll | 16.02.2023

Engagement before disengagement:

» Termination of business
relationships as ultima ratio

Only if all 4 criteria are met:

1. Severity of violation

2. No other less severe means
available

3. Increase of influence not
promising

4. No remedy through measures
after the specified time period

16



Collaboration in the supply chain for risk analysis and
complaint procedure

Complaints channel:

Company-own or cross-company
mechanism

Accessible to all potential parties
involved along the supply chain

Available in relevant languages

Complaints procedure (§ 8):

Structured process
Protection against disadvantage

Regular review of effectiveness

Sense

5.
Complaints
procedure

Roxanna Noll | 16.02.2023

2.

Risk analysis

Abstract risk identification based on:

Country-specific risks

Sector-specific risks

Product category-specific risks

Concrete risk identification based on:

Supply Chain traceability

Supplier Assessment

17



4. Outlook

Regulatory developments at the EU-Level
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EU Draft Directive more ambitious than German Law

Deviations

Scope

Reach of due
diligence

Topics of due
diligence

Controls &
Sanctions

Sense

German Supply Chain Due Diligence Act == EU Draft CSDDD (23.02.22)
e o °
- ot i Active on EU internal market
:ggégr; : 0';; " elrmany >500 empl. + 150 mill € annual net tunrover
> 3. > 1. empioyees . .
ploy >250 empl. + 40 mill € net turnover (Risk sector)*
Focus on upstream
aflang . o . ream whnstream
Gradual responsibility (direct vs. indirect suppliers) DIRSIRERI (4 O
Human Rights ;uma: leghts .
Limited Environmental Topics f)re OACLE LU e
Climate Plan
No (new) civil liabilit e Ll
. ( . ) : . v Civil Liability
High financial sanctions
* High risk sectors defined according to available OECD sector guidance: Textile- & leather production; agriculture, forestry & fishery; minerals & metals extraction & production.
Roxanna Noll | Proposal for a Directive on corporate sustainability due diligence and annex (europa.eu) 19



https://www.google.com/imgres?imgurl=https%3A%2F%2Fupload.wikimedia.org%2Fwikipedia%2Fcommons%2Fb%2Fb7%2FFlag_of_Europe.svg&imgrefurl=https%3A%2F%2Fde.wikipedia.org%2Fwiki%2FEuropaflagge&docid=2mf2OgNq1f37yM&tbnid=-OjbCCfrNUUwTM%3A&vet=10ahUKEwihocKwyJznAhUawAIHHSflDEsQMwigASgAMAA..i&w=810&h=540&bih=967&biw=1920&q=eu%20fahne&ved=0ahUKEwihocKwyJznAhUawAIHHSflDEsQMwigASgAMAA&iact=mrc&uact=8
https://commission.europa.eu/publications/proposal-directive-corporate-sustainability-due-diligence-and-annex_en

Increasing EU-legislation regarding sustainability

o

Sense

Human Rights & Due Diligence

e (CSDDD

* Deforestation Free Products
* Battery Regulation

* Forced Labor Ban

* Conflict Minerals Regulation

Climate & Environment

* Fitfor 55

* EU Emission Trading System

* Circular Economy Action Plan
* Ecodesign Directive

Sustainable Finance & Reporting

* CSRD
* EU Taxonomy
* Sustainable Finance Disclosure Regulation

Roxanna Noll | 16.02.2023

Increase in ESG regulation: From
voluntary frameworks to mandatory
laws

Broadening the scope: responsibility
for the whole supply or even value
chain

Duty of Care: due diligence
obligations for human rights and
environmental impacts

20



— econsense offers free publications & tools

Discussion Papers Practical Guidance

Sense ECOHSGHSQ

ssssssssssssssss

Respecting
Human Rights in
Your Supply Chain

Values & Valuations

A comprehensive compilation of quantitative
for companies

econsense discussion paper 2020

Supplier Handbook

Sense

Roxanna Noll | Publications | econsense

Training Videos

WHY SHOULD YOU CARE ABOUT

HUMAN .I}IGHTS?

Training Video for Suppliers: Respecting
Human Rights in your Supply Chain /
English — YouTube

Training Video for Suppliers: Respecting
Human Rights in your Supply Chain /
Spanish - YouTube

21


https://econsense.de/wp-content/uploads/2020/09/2020_econsense_Paper_Human_Rights_Indicators.pdf
https://www.youtube.com/watch?v=Eg4wgvHJfQo
https://www.youtube.com/watch?v=g372sptG-C8
https://www.youtube.com/watch?v=Eg4wgvHJfQo
https://www.youtube.com/watch?v=g372sptG-C8
https://econsense.de/en/publications/
https://econsense.de/wp-content/uploads/2018/07/Handbuch_Liefer_En.pdf

Thank you!

Sense
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econsense.de | twitter | linkedin
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Roxanna Noll
Project Manager
LinkedIn
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